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IIOZIOM :ro IQILMGB ISmS AGAIIS': WILI1JII

Ohio Radio Associates, Inc. ("ORA"), by its attorneys, pursuant to Section

1.229 (b) (1) of t:he CO-i..ion' s Rules, hereby subllits this IIOtion to enlarge the

issues against Wilburn Industrie., Inc. ("WII"). ~i. lIO'I:ion i. ba.ed. on the

depo.ition te.tillOny of Charle. W. Wilburn aDd Bernard P. Wilburn, the two

ahareholder. of WII, and. ia filed wit:hin fifteen (15) daya of receipt of the

deposition tranacripta. ~ua, it ia tiaely filed. In aupport of ita IIOtion to

enlarge the i.sues, ORA subait. the following coaaent••

Pipage!al Qualificationa Ia.ue

At the tiae of certification, neither principal of WII prepared. a written

budget or coat e.tt.ates (CWW Dep. Tr. 21, 48-49). A written budget was not

actually pr.pared. until Kay 1993 (BPW D.p. Tr. 34-35). Moreover, at the till. of

certification, the principals of WII had not prepar.d or shown to .ach other

their personal financial stat..ent.. §la, attacbaent 1. How.ver, Co..ission

policy requires that an applicant prepare at th. tia. of c.rtification written

docuaentation showing co.t ••tiaat.s for con.truction and th. first three IIOnths

of operation and. to docua.nt the .ource. of funding to aeet .uch estiaate.. ~,

Reviliop of rc:C rona 301, 50 RR2d 381, 382 (1981); FCC Pora 301 In.tructions

(1989-1992 version), Section III (D)(I)(b), page. 5-6; Revision of PCC POra 301,

4 PCC Rcd 3853, 3859-3860, paraa. 43, 46, 49, 52 (1989).

Accordingly, the failure of WII to prepare written cost .stiaates and to

docuaent it. sources of funding at the tiae of certification require. the

specification of a financial qualification. is.ue. La. Merica. COMupications «

!Asu., 1 PCC Rcd 786,788, para. 10 (R.v. M. 1986), written docWllentation i. the

.IJ.BA sma A5m for financial qualification.. lorthgp1;op K.dia Allociat.s, 4 PCC

Rcd 5517, 5519, para•• 18-19 (1989), all applications filed on or after Jun. 26,

1989, aust have writt.n docuaentation of their financial qualifications pr.par.d

at th. tiae of c.rtification.

no abu.e of Proc.,1 I ••U

~e WII application, a. filed on Deceaber 30, 1991, proposed to ..ploy aore

than five full-tiae _ploy•••• S.e, attachaent 2. Howev.r, no Equal BIlploya.nt

Opportunity ("DO") prograa wa. subaitted with the application at that t1-.••



1----

Charle. Wilburn conceded at: hi. depo.it:ion t:hat: it: wa. not filed t:heD becau.e he

did not have tiae to do it: aDd in any evut he did DOt: JcDow how to fill it: out:

(CWW Dep. !rr. 18-19). !rile DO prograa, which wa. evutually .ubaitted by WII,

wa. ba.ed ent:ire1y on t:he BBO prograa. of the coapeting applicant.. Bernard

Wilburn wet t:o the w••t.rvill. Public library and copied the inforaation

contained in the applicat:ion. on fil.. Ko independent: re.earch or inquiry was

aad. by WII in t:hi. r ••pect (CWW Dep. !rr. 50&-55).

Accordingly, an DO abu.e of proce•• i.su. au.t be .pecified again.t WII.

Charl.. Wilburn adaitt:ed t:hat a required BBO prograa wa. kDowingly and

int:.nt:ionally not: filed by WII in it:. application becau.e there wa. not uough

t18. t:o do it aDd becau.e he did not: know how t:o fill it out. When the DO

prograa wa. .vutually .ubaitted, WII a.r.ly plagiarised the progr... froa the

other applicant:•• Such a cavalier di.regard for t:he co.aission« s filing

requir_.nts and for it. BBO policies con.t:itut•• an egr.giou. abu.e of proce.s.

I!§, pavid ortis IIdio Qorp. v. rcc, 941 r.2d 1253, 1261 (D.C. Cir. 1992), an

abu.e of proce•• can take aany varied fora.. ..re, WII«. abu.iv. intent ha. been

adait:ted t:o on t:h. r.cord.

!rIl. coaai••ion ~.e. .tringut: DO requireaent. on broadca.t lic.n••••

and con.id.r. a violation of th••e rule. a ••riou. br.ach of a lic.n••e« •

r ••pon.ibilitie.. _,~, Spectacor lroadca.ting, L.P., FCC 93-395, r.l.

Augu.t 20, 1993. Ba.ed upon WII'. pa.t: conduct, t:h. COmai••ion can not expect

WII to take .eriou.ly it. DO obligat:ion.. Accordingly, it: can not: be ent:ru.ted

a. a .t:eward of a valuable public tru.t:.

!rhe Pr••iding Judg. i. r.qu••ted to .pecify the following i ••ue.a

(1) !ro d.t.rain. wh.th.r Wilburn Indu.tri•• , Inc. failed to prepare
writt:u cost estiaat:e. at: t:he t:iae of cert:ificat:ion, whether it: has
available .ufficiut: coaait:ted fuDel. to cov.r it:. conat:ruction aDd first:
thr_ aontha of operat:ion., aDd wh.th.r it: ia financially qualified t:o b.
a coaai.sion lic.n••• , and t:hus whet:h.r it:. application .hould b. grant:ed?

- 2 -
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(2) ~ d.t.rain. wh.'th.r Wilburn Indu.tri•• , Inc. knowingly and
int.ntionally failed 'to .uba1t an Bqual llaployaent Opporlunity prograa in
it. Dec.aber 30, 1'91, application and 'thu. wh.th.r it &bu.ed th.
eo-i••ion'. proc••••• , and if .0, wh.th.r it po••••••• th. requi.it.
charact.r and ba.ic qualification. to be a ca.ai••ion lic.n••• , and thu.
wh.th.r it. application .hould be graDted?

If th••• i ••u•• are .peeified, ORA reque.t. that WII produce aDy docuaeDt.

related to it. eo.t e.tiaate. which have not alr.ady b.eD produced. TIli. tIOuld

include Dote. or draft. relating to it. co.t e.tiaat•• , record. of telephone

••tiaate., aDd docuaent. relating 'to the .ource. of inforaation for the eo.t.

included in it•••tiaat... ORA furlh.r requ••t. that WII produc. any .iailar

docuaent. related to it. BSO prograa whieh have Dot already been produced.

WBBIlBPOU, in view of 'the foregoing, ORA requ••t. 'that th. foregoiDg i ••u••

IleIfAIR II SAIIl"ORD, P •A•

Byli~~=rr:~J:;j~~~~~St. • elverloD
Attorney. for Ohio Radio

A••oeiate., IDC.
1155 15'th St., R.W., Suite 400
Wa.hin9ton, D.C. 20005
Tel.phonel 202-659-3900

Augu.t 23, 1993

020979.00001 ORA.71k

- 3 -



CHARLES W, WILBURN
~tement of Financial Position

January 31. 1992

MSI'!'S

C"tJ,rrlnt
Checking Account, BancOhio
Certificates of Deposit, BancOhio
certificates of Deposit, Bank One
Certificates of Deposit, state Savings Bank

$21,800,00
94,000,00
43,000.00
17.000,00

Total Cash $175,800,00

Accounts Receivable
Weldon & Wilburn 125,000,00*

TOTAL CURRENT ASSETS $300,800,00

75,000.00

Fixed
Residential Real Estate
3324 Westbury Drive
Upper Arlington, Ohio $185,000.00

Office Building
210 South Court Street
Circleville, Ohio
Undivided one-half

TOTAL ASSETS

LIABILITIES

NET WORTH

* Estimated, Actual fee received was $230,000 per attomey.

$260.000,00

$560,SOO,00

-0-

$560,800,00



BERNARD P, WILBURN
statement of Financi.l Po.ition

January 31. 1992

ASSBTS

current
Checking Account, Bank One
Savings Account, Bank One

Total Cash

Accounts Receivable
Weldon and Wilburn

TOTAL ~JRRENT 1~SETS

Fixed
Duplex
1063 Pennsylvania Ave.
Columbus, Ohio

Duplex
1388 Virginia Avenue
Columbus, Ohio

TOTAL ASSETS

$85,000,00

105,000.00

$ 3,500.00
36,000,00

$39,500,00

$125,000,00*

$164,500,00

$190,000,00

$354,500,00

I,XABILITIA

Mortgage due Chemical Bank
on 1063 Pennsylvania Ave

Mortgage due
Huntington Nat'l Bank
1388 Virginia Avenue

Tota: Liabilities

NET WORTH

$34,000.00**

65,000,00.**

$255,500,00

* Estimated. Actual fee received was $230,000 per attorney.

** l-bnthly payment due was $400.00. Expense was OCIIpletely covered by narthly
rental i.zpne fran property. z.brtqage has since been entirely paid off,

*** l-bnthly payment due is $700.00. Expense is eatpletely OJVered by m:mthly
rental incane fran property.
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APPLICATION FOR CONSTRUCTION PERMIT FOR COMMERCIAL BROADCAST STATiON

4., Co' ,munications Commission

~~~hin9tor.. O. C. 20~~4

o

or COMt-'ISSION Fee Use Only For APPLIC ANT Fee Use Onl y
FEE NO: Is a fee submItted with thIs

application? (iJ Yes 0 N

FEE TYPE: If fee exempt (see 47 C.F.R. Section 1.1112),
Indlcale reason lherefor (check one box):

FEE AMT: 0 Noncommercial educational licensee

0 Governmental enllly
FOR COMMISSION USE ONLY

10 SEQ: ~)t-L. :::'111~~C lA~
FILE NO.

Section I - GENERAL INFORMATION

(b) Principal
Cltv State

Westerville Ohio
Communlly

TVoFM

Send notices and communlcallons lo the followlnlt
person al lhe address below:
Name

Charles W. Wilhlrn or
Bernard P. Wilb..trn

Slreel Address or P.O. Box
210 South Court Street, P. O. Box 418
City IStale I ZIP Code

Circleville Chio 43113
Telephone No.' f"d"d. AT" c.d.1

(614) 474-2780

P

AT" C.d.1

Wilburn Industries, Inc.

.Ity

I. Name of AppUcanl

Slreel Address or P.O. Box

2. This application Is for: 0 AM- (a) Channel No. or Frequency

103.9 F. M.

(c) Check one of the follOWing boxes:
, -..

[!J

o
D
o

Application for NEW stallon Note: '!his is a new station for Applicant, however station
is already constructed. see FCC-301 # BPH-790904AH

MAJOR chance In licensed facUlties; call s1ltn: _ .

MINOR chance In llcensed facUlties; call slen: __ .

MAJOR modlrlcatlon or construction permit; call slen: _ .

FUe No. of construction permit .

o MINOR modification of construction permit; call sle n: .

FUe No. of constructIon permit ..

o AMENDMENT lo pendlnlt appllcatlon: AppUcation fUe number: ..

NOTE: It Is not necessary to use this form to amend a previously fUed appllcatlon. Should you do so, however. plf'ase

submit only Section I and those other portions of the form that conlaln the amended informatIon.

3. Is this appllcatlon mutualIy exclusive with a renewal appllcaUon? see 2 (c) herein o Yes 0 No

If Yes. stale; Call letters Communlly of LIcense

WBBY
City

~owesterville,



If Yes. lhe applicant must Include an BEe proeram called for In the separate Broadcast Equal Employment
Opportunity Program Report (FCC 3Q6-A).

ION VI - EOUAL EMPLOYMENT OPPORTUNrrY PROGRAM

1. Does lhe applicant propose to employ five or more full-Ume employees? [U Yes 0 No

SECTION VII - CERTFICATIONS

1. Has or will the appllcant comply with the public nollce requirement of 41 C.r.R. Seellon 73.S58O?

2. Has the applicant reasonable assurance, In Cood faith, that the site or structure proposed In seetlon
Vof this form, as the locaUon of Its transmltllnc antenna. will be available to the applicant for
the applicant's Intended purpose? see Exhibit 2 Attached

If No, attach as an Exhibit, a full explanUon.

~ Yes 0 No

~ Yes 0 No

IExhibit No.1

S. If reasonable assurance Is not based on applicant's ownership of the proposed site or structure.
applicant cerUfles that It has obtained such reasonable assurance by contacllnc the owner or
person possesslnc control of the site or structure.

Name or Person Contacted

Telephone No. I i"c/ud• • , •• ud.1

Carl B. Fry, EsG.
35 East Livingston Avenue, Coltmlb.1s, Chio 43215
(614) 228-2300

Person contacted: Ich.ck ,". b'" b./,.I

Downer rn Owner'. Acent

The APPUCANT hereby waives any claim to the use of any parllcular frequency as acalnst the reeulatory power
of the United States because or the previous use of lhe same, Whether by license or otherwise. and requests an
authorization In accordance with this application. IS.. S.d .." JD' " til, C...""iuti.". Aet ., IfJ', •• ...tId.d,1

The APPUCANT acknowledces that aU the statements made In this application and attached exhibits are considered
material representation.. and that an exhibits are a material part hereof and Incorporated he.-eln.

The J\PPUCANT repJ'tl88nts that this appllcatlon Is nol filed for the purpose of Impedlnc. obstructlnc, or delaying
determination on any other application with which It may be In confllcL

In accordance with '47 C.F'.R. Section tel), the APPLICANT has a conllnulnc obllcatlon to advise the Commission,
throuCh amendments. of any sublltantlal and slcnlflcant chances In Information furnished.

rt;C "" tPeo. 2')

Jun. '18<1
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2

BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

:MM

3

4

5

6

7

8

IN RE APPLICATIONS OF:

DAVID A. RINGER
ASF BROADCASTING CORP.
WILBURN INDUSTRIES, INC.
KYONG JA MATCHAK
SHELLEE F. DAVIS
WESTERVILLE BROADCASTING CO.

LIMITED PARTNERSHIP
OHIO RADIO ASSOCIATES, INC.

•.
Docket No.: 93-107
BPH 911230MA
BPH 911230MB
BPH 911230MC
BPH 911230MF
BPH 911231MA

BPH 911231MB
BPH 911231MC

9 For Construction Permit for
an FM Station on Channel

10 280A in Westerville, Ohio

11 Washington, D.C.
Monday, July 12, 1993

12

13 Deposition of:

14 CHARLES W. WILBURN

15 called for 9ral examination by counsel fo~xhe

16 Applicant ASF Broadcasting, pursuant to notice, at the

17 offices of Brown, Nietert & Kaufman, Chartered, 1920 N

18 Street, Northwest, Suite 660, Washington, D.C., before

19 Shari R. Broussard, a Notary Public in and for the

20 District of Columbia, beginning at 9:55 a.m., when

21 were present on behalf of the respective partie.:

22

FEDER REPORTING COMPANY
(301) 680-0915 (202) 659-8131



, '.,.'.?4~

1

2

managerial in the case ot managing clients' accounts

and the like.

21

3 Q When you were preparing the application

4 and, in particular, the tinancial portion ot it, on

5 what did you base your estimates?

6 A Well, as I mentioned previously, my

7 initial information came from Ardeth Frizzell, who

8 told me that at the time that the notice of taking the

9 license really came down they were spending about

10 30,000 a month in expenses. And that is the initial

11 information I came oft of. And I upgraded that to

12 what I felt it should be and then determined what

13 three months' operating cost would be.

14 Q When you spoke with Ardeth Frizzell about

15 this $30,000 a month in expenses, did she give you any

16 breakdown of the expenses?

17 A No, she did not, but later I got a much

18 clearer breakdown from a Terry Wilson, who had been

19 program director at the station.

20

21

22

Q

A

Q

When you say "later," what does that mean?

Well, like about a year later.

Did Ardeth Frizzell indicate when you

FEDER REPORTING COMPANY
(301) 680-0915 (202) 659-8131



1

2

3

A

Q

A

About a month later.

After the

Yeah, but it was the same as what I had

48

4 bUdgeted in my head.

5

6

Q

A

Well, when you say the same --

Pretty much the same. I mean the figures

7 did not vary.

8 Q Let me continue on this bUdget. This

9 bUdget that was reduced to writing, do you have that?

10

11

12

13

A

Q

A

Q

Not with me, but I have it, yes.

Is it typewritten?

No, it is in my handwriting.

Are there any other written materials that

14 you have that you used to prepare that budget? In

15 other words, as far as

16

17

A

Q

No, I don't think so.

Mr. Wilson provided you certain

18 information regarding the operational expenses of the

19 radio station?

20

21

A

Q

Vh-huh.

Did any of the information Mr. Wilson

22 provide you come in written form?

FEDER REPORTING COMPANY
(301) 680-0915 (202) 659-8131



1 A

Q

No, no, it was all verbal.

Did you take notes of your conversations

49

3 with Mr. Wilson?

4

5

6

A

Q

A

Yes.

Do those notes exist?

Well, the only notes I took were the

7 positions that we -- what it would probably cost and

8 the other operating expenses and so forth. It is all

9 in my handwriting.

10

11

12

Q

A

Do you still have those?

Yes, I have them.

MR. McCORMICK: Counsel, will you produce

13 them?

14

15 request?

16

MR. KRAVETZ: What is the basis for the

MR. McCORMICK: It would fall under

17 standard document production request 12.

18 MR. KRAVETZ: I will take a look at the

19 request and if it does, I will produce it. If I

20 dfffer with you, I will let you know.

21

22

MR. McCORMICK: I appreciate it.

BY MR. McCORMICK:

FEDER REPORTING COMPANY
(301) 680-0915 (202) 659-8131
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22
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£!BTIFICATE OF NOTARY PUBLIC

I, SHARI R. BROUSSARD, the officer before whom

the foregoing deposition was taken, do hereby certify

that the witness whose testimony appears in the

foregoing deposition was duly sworn by me; that the

testimony of said witness was taken by me in stenotypy

and thereafter reduced to typewriting under my

direction; that said deposition is a true record of

the testimony given by said witness; that I am neither

counsel for, related to, nor employed by any of the

parties to the action in which this deposition was

taken; and, further, that I am not a relative or

employee of any counselor attorney employed by the

parties hereto, nor financially or otherwise

interested in the outcome of this action.

,
..•.. ;, ..~----

SHARI R. BROUSSARD
Notary Public in and for
the District of Columbia

My commission expires:
June 30, 1995

FEDER REPORTING COMPANY
(301) 680-0915 (202) 659-8131
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CERTIFICATE FOR READING AND SIGNING

I hereby certify that I have read and

examined the within transcript and the same is a true

and accurate record of the testimony given by me.

Any corrections I have listed on the

separate errata sheet enclosed, indicating the page

and line number of each correction.

WILBURN

_~~ Je
'

5
DATE ) ,

+ + +

FEDER REPORTING COMPANY
(301) 680-0915 (202) 659-8131
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

IN RE APPLICATIONS OF:

··

··

4

5

6

7

8

:MM
DAVID A. RINGER
ASF BROADCASTING CORP.
WILBURN INDUSTRIES, INC.
KYONG JA MATCHAK
SHELLEE F. DAVIS
WESTERVILLE BROADCASTING CO.

LIMITED PARTNERSHIP
OHIO RADIO ASSOCIATES, INC. :

Docket No.: 93-107
BPH 911230MA
BPH 911230MB
BPH 911230MC
BPH 911230MF
BPH 911231MA

BPH 911231MB
BPH 911231MC

9 For Construction Permit for :
an FM Station on Channel

10 280A in Westerville, Ohio

11 Washington, D.C.
Monday, JUly 12, 1993

12

13 Deposition of:

14 BERNARD P. WILBURN

15 called for oral examination by counsel for the

16 Applicant ASF Broadcasting, pursuant to notice, at the

17 offices of Brown, Nietert , Kaufman, Chartered, 1920 N

18 Street, Northwest, Suite 660, Washington, D.C., before

19 Shari R. Broussard, a Notary Public in and for the

20 District of Columbia, beginning at 11:30 a.m., when

21 were present on behalf of the respective parties:

22

FEDER REPORTING COMPANY
(301) 680-091.5 (202) 659-8131
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1 Q Do you know if anyone else did?

2 A There is no other -- no, nothing in

3 writing. I believe that my father spoke to Ardeth

4 when he was obtaining information and asked her what

5 the operating costs were at the time.

6 Q To the best of your knowledge when did

7 that discussion take place?

8

9

A

Q

That was prior to the application.

Just so it is clear, neither you nor your

10 father, to the best of your knowledge, wrote down any

11 estimates of what it would cost to operate the radio

12 station?

13

14

A

Q

No, none. It was a pretty simple figure.

To your knowledge has a written bUdget

15 sUbsequently been prepared?

16

17

18

19

20

21

22

A

Q

A

Q

A

Q

A

I think there is some notes.

Who prepared those notes?

Those are prepared by my father.

Have you seen these notes?

I have seen them, yes.

When did you see them?

I saw them -- I think the first time I saw

FEDER REPORTING COMPANY
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1 them was in June.

Q

A

Q

A

Q

A

Q

A

Q

A

Q

based upon?

14 third person?

35

15 A Yeah, I think they are based upon

16 information from Terry Wilson.

17 Q Now, did you and your father in

18 approximately Mayor the Spring of 1993 participate

19 in

20 A My father did in a meeting with Terry

21 Wilson. I am anticipating your question. I'm sorry.

22 Q It is all right. It is understandable.
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CERTIFICATE OF NOTARY PUBLIC

I, SHARI R. BROUSSARD, the officer before whom

the foregoing deposition was taken, do hereby certify

that the witness whose testimony appears in the

foregoing deposition was duly sworn by me; that the

testimony of said witness was taken by me in stenotypy

and thereafter reduced to typewriting under my

direction; that said deposition is a true record of

the testimony given by said witness; that I am neither

counsel for, related to, nor employed by any of the

parties to the action in which this deposition was

taken; and, further, that I am not a relative or

employee of any counselor attorney employed by the

parties hereto, nor financially or otherwise

interested in

SHARI R. BROUSSARD
Notary Public in and for
the District of Columbia

My commission expires:
June 30, 1995
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CERTIFICATE FOR READING AND SIGNING

I hereby certify that I have read and

examined the within transcript and the same is a true

and accurate record of the testimony given by me.

Any corrections I have listed on the

separate errata sheet enclosed, indicating the page

and line number of each correction.

,

~~Jl?~.tJ~L~~ARD P. WILBURN

~d.5, /993
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